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* IN. THE HIGH COURT OF DELHI AT NEW DELHI
4], ‘ '
+ "~ W.P.(C) No. 7704 of 2009
DELKON TEXTILES PRIVATELTD. . Petitioner
Through: Ms. Puja Anand, Advocate.
Versus
s » y :
MINISTRY OF RAILWAYS & ORS. e Respondents
Through: Kumar Rajesh Singh, Advocatc.
or
. /Z&x 77"&!9 USQ
X . . CORAM: JUSTICE S. MURALIDHAR E""”ne Mt
r
ﬁi_qh ‘é“:’gﬂ;; DEpa
ORDER v ' ’t_o.,r,‘e”;tmm;

Y 12.08.2010
| The Petitioner secks a direction to the Respondent, Ministry of Railways,
Government of India to implement and grant the bencfits to small scale units

(‘SSUs’) like the Petitioner in terms of Circular dated 28‘.h August 2000

= =

issucd by the Ministry of Small Scale Industrics & Agro and Rural

Industrics, Government of India Respondent No.2 herein.

2. The Petitioner is a Small Scale Industrial Unit (‘SSU") registered witk3 the
National Small Scale Industries Corporation I.td. (‘NSSICIL."), which is a

Government of India enterprise, for participation in the Central Government

Stores Purchase Progrémlnc as per the Single Point Registration Scheme,
O‘SPRS’) Wherein, the SSU considercdf to be at par with those registered
dircctly with the Dircbior Gchcréii of Supply & Disposal (‘DGS&D’). The
Petitioner manufactures - textile products including firc rctardaﬁt curtain
fabri»c, which conforms to the specification of the Rescarch Designs &

Standards Ofgariisation’ (‘RDSO’), functioning under the Ministry of
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Railways, Respondent No.1. ~

K
-
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3. Thercarc four specific benefits granted by the Circular dated 28 August
2000 to SSUs which have been registered with the NSSICL under its SPRS

in order to help them in marketing their products:

“1. Issue of Tender set free of cost.

2. Exemption from payment of Earnest Money.

3. Waiver of Security Deposit to the Monetary Limit for
which the unit is registered. o
4. Price Preference upto 115‘% over the quotation of large-

@ v scale units.” :
4. The Circular 1ts¢¥? Hates that the abovementioned facilities are given “as
the financial resources at the disposal of small scale units are limited and it =
becomes difficult for them to participate in more than one tender floated by

. any Government Department/PSU and hence they arc not able to block their

limited capital for long”.

5. The Circular reminds the Government and their departments of earlier
Circulars dated 30™ July 1993 and 15" May 1998 extending%?facilities to the
' i

‘ » o
@ : v SSUs which were not being implemented.

6. The events that led to the Petitioner approaching this Court with the above

prayer is that Respondent No.1 invited tenders on 12" Fcbruary 2008 for

Fire Retardant Curtain Cloth Fabric for 2 AC and 3 AC coaches as per the

RSO specifications. On 4" March 2008, a letter inviting quotations for the

above tender was issued by Respondent No.l to the Petitioner.  The
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Petitioner submitted its offer on 14" March 2008 and quoted its final price
. R
keeping in mind the market rates prevalent and the best price possible which

would make the tender viable for them.  Among the four units that

submiftcd their offers pursuant to the tender, the Pcﬁtionér was the only
SSU. The Petitioner wrote letters dated 22" Apri.l 2008 to the NSSICL and
the Respondent No.2 asking them to direct the Respondent No.l to grant
benefits which had been extended to SSUs by the Circular dated 28™ August
2000. The NSSI(}L, in turn, wrote to the Respondcﬁt No.1 on 28" April
2008. On 20" May 2008, Respondent No.1 wrote a letter of counter-offer to
the Petitioner without cxtending the benefit under the Circular dated 28"
v August 2000. The Petitioner then again wrotc to the NSSICI. on 27" May
2098 asking it to take up the matter with Respondent No.I. This the
NSSICL did by again wﬁting to the Respondent No.1 on 28" May 2008.
- TFurther letters were written by the Petitioner and the NSSICL to the

Respondent No.1 on 11" June 2008 and 7™ July 2008 respectively.

! : 7 The Petitioner does not, in his petition challenge the denial to it of the

award of any portion of the tender 't};bg;g,gd by the Respondent No.1 Railways
‘ on 12" February 2008. However, apprehends thét in respe_ct' of future

| e tenders, the Railways may not follow the above Circular dated 28™ August

00. Accordingly, the only prayer in the writ pctition is as under:

“to issue a writ of mandamus to the Respondent No.1

_ commanding and directing them to implement and grant all
proaey SlGNEb DATA ihe benefits of Purchase Price Preference policy of the

Government of India, Ministry of MSMI: issued vide its

lidany

JERIED | TRUE copy

main Circular dated 28" August 2000 in favour of the
Petitioner, which is NSIC approved small scale unit,
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henceforth.”

8. A counter afﬁdawt and a supplemﬁmar} affidavit have been ﬁled by thc
Rmiways on 12" November 2009 and 29" July 2010 respcctwc Y. ‘:mcc the
{irst counter afﬁdawt d;d not specifically dt:ai with the (,xrcular dd{@d 28“‘
Augmt "ﬂ{){} th:x (xmrt required thc prmxdcnt to file a supplementary
afﬂdawt As far as the t&nder floated on 12"} *cbma.ry 70{}8 it is stated that
the offers were re{,ewed from 5 units, mcludmg th; Pemmner The Peuuonerm
was Lhe only 5‘5‘{3 th i’etmanar and nnc \fifs Anude Faze Auto Fab Lid.

CAFAFLY wem catﬁgonzwd as RI}SO Part I sources’. A bulk order was

placed on M/s. RSWM ’Ltd whmh was a RD&Q Part—! appmvcd umt Ii is
.aubmntad that tim imwast oﬁ’m rccmwd was fmm Al* M‘L, which is not a "
SSU, at Rs: 265 par met:er pius the excxse eluty @ Rs 21 84 ic allinclusive
rate at ‘Rs 286 84 per meter 15% of the qu;miztv Wﬁb awarded to AF API
,The gf‘{‘u ot ihe Pchimn&r was st 331 per metrz:r Hawavm !t is stated in
_para ’%{x} and S(XW) as undv:r v

| (%) lhat a,s per yumhaﬁexprm pref;:mmﬁ, dausc, tha,
‘pumhaser ra&ﬁmes the optmn to give the pm:e preference 10-
the smaﬂ scale mdu%ms over thase frﬁm othcr ﬁrmq; -
‘ Ilowewr it r:annet be taken for gmntcd and cvcry need be.
made by them to bring down the QﬂSt and achieve

competitw@ness However the Petitioner has bwn given the
benefi ts of waiver of cost of tender émumant and exemptad
k from payment of EMD. o

XXXK

XXXX

(xiv) That by the above fac'ts, it is very cléar that the
dxamumnd fate oﬁmd by (hf: firm whmh is affordable will
be the best m'tce and pmfitabig w lhem, bul leimmg higher

W to. maafm;? : Pagedof 6

&xamimr ’w‘ m' ‘Bepariment -
9&« + ﬂt uﬁl’ﬂ




price under the provision ot benelit Ol price prererence up w

15% over the large scale units is not proper and misleading

the Government.”

9, l.earned counsel! for the Petitioner points out that the Pctitioner being the
only SSU was entitled to be considered since its offer of Rs. 321 per meter
was less than the lowest offer of Rs. 286.84 plus 15% in terms of the
Circular dated 28" August 2000. Learned counsel for the Petitioner,
however, rciterates) that the Petitioner is not secking any dircctions with
reference to the award of contract pursuant to the ténder floated by the
Railways on 12" February 2008 but would be satisfied if a ;:lariﬁcation is
issued for the future about the applicability of the Circular dated 28‘“ Augﬁst

2000.

"10. Learned counsel for the Respondents, while not denying that the rate

quoted by the Petitioner could be well within the acceptable quotation of
15% over the quotation -offered by AFAFL, submitted that it was in the
discretion of the Railways whether or not to extend the. benefit in terms of
the Circular dated 28" August 2000,

- AL
1. Atthe §utset, this Court refrains from commenting on the Pctifioner not
being awarded of any portion ot: the tender floated by the Railways bn 12
February 2008. As regards the only prayer m the writ pefition, it appears to

this Court that the Railways do not have any difficulty as brcgards extending

* three of the four benefits extended to SSUs by the Circular dated 28™ August |

2000. However, in granting the pricc preference “upto 15% over the

DIGITALLY SIGNED Data ATr
lan - ESTED
VERIFIED ) TRUE tnev Lz

W.P.{C) No. 7704 of 2009 Page 5of 6

Xaminar Judie;
High Co. .3 Department

Yo Lejhi

-



quotation of large-scale units” there appears (O be a miéconstruing of the
)
Circular dated 28" August 2000 by the Mmlstw of Railways. While a SSU

cannot insist that the entire qu’mtlty tendeled must be offered to an QSU a

duly qualified SSU should be given preference. in the matter of pricc in terms
of the Circular dated 28™ August 2000. In other wmds, where the bid of a
non-SSU large scale unit have been accepted for.a portion of the tendercd
~quantity, then the quallﬁed shall be qualified up to 15% above 10 prlce
quoted By the largc-scalc unit. " Between two SSUs, of course, it would be
for the ’Rail\‘)vays to opt for the better price quoted whlch again cannot
exceed 15% over and above the lowest price quoted by the -largc-scale unit.
It is further clarified that it is not necessary that the cntire quaritity should be
offered to a SSU. If the Circular dated 28" August 2000 is 'read as being
purely discretionary, then the objecf sought to be achie\}ed by such Circular-
would be defeatcd. Accordingly, it is held that unless there‘are' good recasons -
for not extending to duly qualified SSU the benefit under the Circular dated
| 28"‘ August 2000, whlch reasons must be 1ecorded in wrmng, such a h
qualified SSU should be extended all the benefits, meludmg price refcrence
7 ) | of 15% over the price quoted by t}éeg.}uahﬁcd large-s'ealc unit in terms of the
Circulrar dated 28" August 2000 The Rallways shall 1mplemcnt the said

circular dated 28" August 2000 while evaluating the bids submitted by the

SSUs’ in the tenders ﬂoatcd by it. | ‘ _ .
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ith the abovc observations, the writ petition is disposed of.
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